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TERRITORIAL ORGANIZATION OF MASSACHUSETTS, FOR SCHOOL 
PURPOSES. 


1. AurHorities differ in regard to the area of Massachusetts. 
The extremes, I believe, are 7500 square miles, and 8200. 
This area is divided, territorially, into three hundred and eleven 
towns or cities. Each town and city is a body politic and 
corporate, required by law, among many other municipal du- 
ties, to provide one or more schools for the free admission and 
free education of all its children. The towns and cities vary 
greatly in population and extent of territory. Boston, in 1845, 
had a population of 114,366; Hull, acccrding to the last 
United States census, had a population of 231 only. Accord- 
ing to Hayward, the superficial extent of Middleborough is 
one hundred and sixty-eight and three fourths square miles ; 
that of Newburyport one square mile only. But, greater or 
less, each town is indictable and punishable, if it does not 
maintain one or more schools. St. 1839, ch. 56,$ 1. Re- 
vised Statutes, ch. 23, § 60. The law fixes the minimum, but 
not the maximum, of schooling. 

In regard to this statutory and peremptory requisition to 
maintain a school, it is observable that the law is superseded, 
or has become obsolete, in an extraordinary way, ‘There is 
but one town in the State which does not voluntarily tax 
itself for an amount of schooling many times greater than the 
law requires; and in regard to the excepted town, as it has no 
occasion for more than one school, the length of the year will 
hot allow it to transcend the law so much as it otherwise 
would. In this respect, the towns are like a righteous man, 
who acts from a higher motive than a legal mandate ;— who 
does right because it is right, and has no occasion to think of 
penalties as restraints from wrong. 
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2. It is left optional with each town either to subdi- 
vide its territory into schoo] districts, or to administer jts 
schools in its corporate capacity, and without any such subdi- 
vision. Rev. St. ch. 23, $ 24. As a matter of fact, most 
towns are subdivided into districts. A portion of the towns 
maintain their schools without any such territorial subdivision, 

As a general fact, the schools in undistricted towns are 
greatly superior to those in districted towns ; —and for obvious 
reasons. The first class of towns, —the undistricted, — pro- 
vide all the schoolhouses, and, through the agency of the 
school committee, employ all the teachers. If one good 
schoolhouse is provided for any section of the town, all the 
other sections, having contributed their respective portions of 
the expense to erect the good house, will demand one equally 
good for themselves ; and the equity of such a demand is so 
obvious, that it cannot be resisted. If, on the other hand, each 
section were a separate district, and bound for the whole 
expense of a new house, if it should erect one, it would be 
tempted to continue in an old house, long after it had ceased 
to be comfortable ; and indeed, as experience has too often and 
sadly proved, long after it has ceased to be tenantable. So, 
too, in undistricted towns, we never see the painful, anti-repub- 
lican contrast of one school, in one section, kept all the year 
round, by a teacher worth a hundred dollars a month, while, 
in another section of the same town, the school is kept on 
the minimum principle, both as to time and price, and, of 
course, yielding only a minimum amount of benefit, to say 
nothing of probable and irremediable evils that it may inflict. 
In regard to superyjision, also, if the school committee are re- 
sponsible for the condition of all the schools, they are con- 
strained to visit all alike, to care for all alike, and, as far as 
possible, to aim, in all, at the production of equal results ; be- 
cause any partiality or favoritism will be rebuked at the ballot- 
box. In undistricted towns, therefore, three grand conditions 
of a prosperous school, — viz., a good house, a good teacher, 
and vigilant superintendence, —are secured by motives which 
do not operate in districted towns. Under the non-district- 
ing system, it is obvious that each section of a town will de- 
mand, at least, an equal degree of accommodation in the house, 
of talent in the teacher, and of attention in the committee ; 
and, should any selfish feelings be indulged, it is some consola- 
tion to reflect that they too will be harnessed to the car of 
improvement. 

I consider the law of 1789, authorizing towns to divide 
themselves into districts, the most unfortunate law, on the sub- 
ject of Common Schools, ever enacted in the State. During 
the last two years, several towns have abolished their districts, 
and assumed the administration of the schools in their corpo- 
tate capacity ; and I learn from the reports of the school com- 











RMT cf Oa ean sae 


DEIR e, 


ie 


tae eae ee 
AMEE 


THE COMMON SCHOOL JOURNAL. 







mittees, that many others are contemplating the same re- 
orm. 

3. In order to constitute legal school districts, the whole ter- 
ritory of a town must be divided. The several districts must 
also be set off by metes and bounds. It is not sufficient to 
assign certain individuals by name, with their families, to a 
district. ‘The town must be divided geographically. 12 Pick- 
ering’s Rep. 206, Perry v. Dover. 7 Ib. 106, Withington v. 
Eveleth. But if certain individuals named, with their polls 
and estates, are assigned to a district, it will be valid. The 
assignment of estates will carry the real estate of the persons 
named. It is not necessary that the district should be included 
within continuous geographical lines. 7 Metcalf’s Rep. 218, 
Alden v. Roundsville. Probably a large number of towns in 
the State, which carry on their schools on the district system, 
will be found, should any litigation arise, not to be legally 
districted. 

The number of different districts, or schools, —for some 
districts have more than one school, —in the State, during the 
school year 1845—6, was 3475. Taking the whole area of the 
State at 8200 square miles, this gives, on an average, two 
yzths square miles to a district, or school, —a little less than 
two and one third. But there are in the State 955,283} acres 
of unimproved lands ; and 360,2783 acres which are unim- 
provable; so that there is, upon an average, about one school 
to'every two square miles of improved land, in the State. 

4. Two or more contiguous school districts, in adjoining 
towns, may, with the consent of each district, and of the re- 
spective towns to which they belong, unite and form one dis- 
trict. Rev. St. ch. 23, $$ 49, 50. They may separate by a 
vote of the united district and of the towns. Ib. $ 51. See 
post, under the head of “ Contiguous School Districts in adjoin- 
mg Towns.” 

5. Any two or more contiguous districts may associate to- 
gether and form a Union District, for the purpose of maintain- 
ing aUnion School, to be kept for the benefit of the older 
children of such associated districts, if the inhabitants of each 
of such districts shall; at legal meetings called for the purpose, 
agree to form such union by a vote of two thirds of the legal 
Voters of each district, present and voting thereon. St. 1839, 
ch. 56,§ 2. St. 1838, ch. 189, § 1. These acts were passed 
to facilitate the classification of scholars. If two districts have 
seventy-five scholars each, of all ages between 4 and 16, each 
will maintain its school under almost paralyzing disadvantages. 
Each will have a great number of studies, and a great number 
of classes; —of course there will be but little time for each 
class; and a teacher most eligible for the large scholars may 
be very unfit for the small ones, and vice versa. By forming 
2 union district, each could send twenty-five of its more ad- 
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vanced pupils to a union school, to be taught by a male, and 
retain the other fifty, to be taught by females. Thus three 
schools of proper size would be formed, which could be main. 
tained for as small a sum as the two original ones would 
cost ; and, as every teacher well knows, could be taught with 
threefold the efficiency. Should a larger number of districts, 
or districts containing a larger number of scholars, be united, 
the benefits would be preportionably enhanced. See post, un- 
der the head of “ Union Schooi Districts.” 

6. T'wo districts of an anomalous character exist in the 
State, each of which was created by a special act of incorpora- 
tion obtained from the Legislature. Unlike other districts, 
these chartered ones have power to tax themselves for the gen- 
eral support of schools. They have, in this respect, the same 
powers that towns have. For school purposes, each one is a 
town within a town. The establishment of such districts js 
contrary to the general policy of the State; and though sev- 
eral efforts have been made, within a few years past, for the 
creation of similar districts in other towns, they have been 
unsuccessful. The objection urged against these applications 
is briefly this: —If the populous and wealthy part of a town 
has power to tax itself for the support of schools, the strongest 
motive to make common cause with the whole town, for the 
same object, is taken away. ‘The privileged part of the 
town can have the best of schools, though all the residue 
of it should have the poorest. The incorporated portion may 
have the preponderance in respect to wealth, and a majority 
of the voters. If so, the rest of the town would be at their 
mercy, and would be obliged to accept such schools as their 
charity would grant. The incorporated part, having incurred 
the expense of providing for its own schools, must be actuated 
by very high motives, to do for others as it had done for itself. 
The whole host of selfish impulses would be arrayed against a 
compliance with this great law of Christian ethics. On the 
other hand, if the affluent and educated portion of the town 
can move no faster than its neighbors move; if the condition 
of its own improvement is, that its neighbors shall be improved 
also; then, whether animated by interested or disinterested 
motives, it must labor for the advancement of others that it 
may secure its own. 

This division of the State into towns, school districts, con- 
tiguous school districts in adjoining towns, and union districts, 
— with the two incorporated districts last mentioned, — includes 
the whole territorial organization of the Commonwealth. 


DUTY OF TOWNS TO MAINTAIN SCHOOLS. 


7. Each town in the State, however small may be its terri- 
tory, its wealth, or its population, must maintain, in each year, 
one school, for the term of six months, or two or more schools 
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for terms of time that shall together be equivalent to six 
months Rev. St. ch. 23,¢ 1. St. 1839, ch. 56, ¢ L. 

3. In every town containing one hundred families or house- 
holders, there must be kept, in each year, one school for the 
term of twelve months, or two or more schools for terms of 
time that shall together be equivalent to twelve months. Rev. 
St. ch. 23, $ 2. 

9, In every town containing one hundred and fifty families 
or householders, there must be kept, in each year, two schools 
jor nine months each, or three or more schools for terms of 
time that shall together be equivalent to eighteen months. 
Rev. St. ch. 23, $ 3. 

10. In every town containing five hundred families or 
householders, there must be kept, in each year, two schools for 
twelve months each, or three or more schools for terms of time 
that shall together be equivalent to twenty-four months. Rev. 
St. ch. 23, $ 4. 

ll. It is required that, in each of the above mentioned 
schools, a teacher be employed whose morals are good, and 
who is competent to instruct children in orthography, reading, 
writing, English grammar, geography, arithmetic, and good 
behavior. Ib. 

12. Every town containing five hundred families or house- 
holders, besides the schools above mentioned, must, (with one 
conditional exemption, to be noticed below,) maintain a school, 
to be kept by a master of competent ability and good morals, 
who shall, in addition to the branches of learning before men- 
tioned, give instruction in the history of the United States, 
book-keeping, surveying, geometry, and algebra; and such last 
mentioned school must be kept for the benefit of all the in- 
habitants of the town, ten months at least, exclusive of vaca- 
tions, in each year; and at such convenient place, or alter- 
nately at such places, in the town, as the said inhabitants at 
their annual meeting shall determine; and in every town con- 
taining four thousand inhabitants, the said master shall, in ad- 
dition to all the branches of instruction which have been 
above enumerated for both classes of schools, be competent to 
instruct in the Latin and Greek languages, general history, 
thetoric and logic. Rev. St. ch. 23, § 5. 

13. The two last mentioned schools must be kept for the 
benefit of the whole town. It is not sufficient to establish 
sich a school for the benefit of one part of the town only. 
16 Mass. Rep. 141, Commonwealth v. Dedham. 

14. To constitute such a school within the meaning of the 
law, the teacher must not only be qualified, as the law pro- 
vides, but must be engaged to teach a school of that description, 
and the school must be duly regulated as to the admission of 
scholars. Ib. 

15. Any town, although it should contain “ five hundred 
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families,” or ‘four thousand inhabitants,” which will raise by 


a tax upon itself, for the support of town or district schools. 
twenty-five per cent. more than it had ever raised for the same 
purpose, in any one year preceding the 21st day of March, 
1840, is exempted from the legal obligation to maintain the 
higher classes of schools mentioned in the above paragraph 
numbered 12. St. 1840, ch. 76. 

The above are all the provisions of the law which are ob]i- 
gatory upon towns, and which can be enforced by penalties, in 
regard to the length of schools which the towns must provide, 
the qualifications of the teachers they must employ, and the 
number of branches which must be respectively taught therein. 

16. Any town containing Jess than five hundred families or 
householders may establish and maintain a school, for the ben- 
efit of all the inhabitants of the town, for such term of time 
in any year, or in each year, as they may deem expedient, in 
which school instruction shall be given in the history of the 
United States, book-keeping, surveying, geometry, and algebra. 
Rev. St. ch. 23, $ 6. See post, 17 and 107.* 

17. For the purpose of carrying into execution the above 
requirements of the law, it is expressly provided that “ towns,” 
(and by a general provision of law, the word ‘ towns” includes 
“cities”? also, unless the latter are expressly excepted,) “ shall 
have power to grant and vote such sums of money as they 
shall judge necessary for the following [among many other} 
purposes ;: — 

‘‘For the support of town schools.” Rev. St. ch. 15, § 12. 
See also Rev. St. ch. 23, §$ 9. 

A question has sometimes been started, whether, under this 
general authority given to towns, “to grant and vote such 
sums of money as they shall judge necessary for the support 
of schools,” they can “ grant and vote’ any more money than 
is barely suflicient to maintain the grades of schools specified, 
and for the length of time specified in the law, —that is, 
whether their power is limited by their obligation. 'This topic 
was discussed at length in my Eighth Annual Report. The 
conclusions there arrived at were, that the statute expresses 
the minimum of time and of quality, below which the schools 
shall never be suffered to fall, but that it allows any town to 
rise as high above this lowest limit, as, in its discretion, fairly 
and honestly exercised, it may deem best. This opinion was 


* In addition to the above, the following provision is made, by a law passed 
March 29th, 1°47, for the establishment of “ Adult Schools.” 

Any city or town, in addition to the money which it is now authorized tv 
raise for the support of Common Schools, may raise such further sum as it 
may deem expedient, to support schools for the instruction of adults, in read- 
ing, writing, English grammar, geography, and arithmetic. 

Such moneys are to be assessed, levied, collected, and paid into the treasury, 
in the same manner that other town or city taxes are, and are then to be at the 
disposal of the school committee of the town or city, to be expended, for the 
purpose above mentioned, in such manner as they may deem expedient. 
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deemed to be a fair inference from the language of the law, 
confirmed by long-continued usage, and demanded by the ne- 
cessities of a republican government. 

Since that report was written, the identical question has been 
brought before our Supreme Judicial Court, sitting for the 
county of Essex, and decided by them. I am happy to say, 
that the opinion expressed in the report is sustained by the 
decision of this highest tribunal, in its full extent. The prin- 
cinle now established is of such immense importance, that I 
deem it advisable to add the decision of the court at length in 
anote. Henceforth, our schools are not merely free, but the 
towns have a right to make them as good, as long, and as 
numerous, as, in the exercise of an honest discretion, they may 
deem expedient.* 


* SUPREME JUDICIAL COURT. 


NovemBer Term, 1846. Essex. 
John N. Cushing v. Inhabitants of the Town of Newburyport. 


Tmis case came before the Court on the following agreed statement of facts : — 

The town of Newburyport, at its annual meeting in March, 1843, voted to 
raise the sum of $20,000 for town expenses for the current municipal year, of 
which sum $7000 were appropriated for the support of schools. This sum 
was assessed upon the polls and estates of the inhabitants, collected and appro- 
priated accordingly. At the same meeting it was voted to establish a female 
High School, with a male instructer, and such assistants as may be necessary, 
and the selectmen were directed to purchase a site, and proceed to erect a 
building for the use of said school. 

At the adjourned meeting held in April, 1843, the selectmen were authorized, 
by vote of the town, to hire a sufficient sum of money to carry into effect the 
vote of the town to establish said school, purchase snes feo &e. 

Pursuant to the above votes, the selectmen, in the same year, hired the sum 
of $6500, on interest, with which they purchased a site, and erected a building 
thereon, for the purpose of said school, which was organized and put into oper- 
ation im the fall of that year, and has ever since continued in operation, at the 
town expense, as a female High School, for the purpose of teaching book-keep- 
ing, algebra, geometry, history, rhetoric, mental, moral and natural philosophy, 
botany, the Latin and French languages, and other higher branches of knowl- 
edge than are taught in the grammar schools of the town. 

During the whole of the years 1843 and 1844, the town had, and maintained 
by taxes, levied as herein stated, the following other separate and distinct 
schools, viz.: a high school for males, such as is mentioned in the 5th sect. 23d 
chap. Revised Statutes ; an English high school, four male grammar schools, 
six male primary schools, six female primary schools, and three female gram- 
mar schools. 

The town, at its annual.meeting in March, 1844, voted to raise the sum of 
$23,500 for the expenses of the town for the current municipal year, of which 
sum, $6650 were appropriated to the support of all the schools aforesaid, $350 
for the incidental expenses of the school committee, and $2000 for the pay- 
ment of the interest accruing on the town debt, including the sum hired as 
aforesaid, and $2000 for the reduction of the town debt. The said sum voted 
was assessed upon the polls and estates of the inhabitants, and collected and 
appropriated accordingly. : : 
ae town, during said years 1843 and 1844, contained more than 4000 in- 

abitants. 

The plaintiff, who is a citizen of said town, and resided there in 1843 and 
1544, possessed in both said years four separate estates, viz.: a house on High 
Street, occupied by himself; another house which he leased; a wharf and 
stores on Water Street, occupied by himself and another jointly ; and a store on 
Market Square, which he leased ; and also personal property, consisting of ves- 
sels and merchandise. : 

In 1843, the plaintiff, for his proportion of the money voted to be raised that 
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18, Each town holds one or more annual meetings. These 
meetings are called annual because the law requires that they 
shall be held on some one of certain specified days, each year, 
Of all these meetings due notice must be given by a public, offi- 
cial document, called a “warrant.” Every male citizen, of 


year, was assessed upon his personal estate, which was valued by the assessors 
of the town for that year, in their valuation of the estates of the inhabitants 
and others taxable, at $55,000, the sum of $357 50; upon his said four several 
estates, which were jointly valued by the assessors in a gross sum at $1 1,000, 
the sum of $7150, and upon his poll $1 50, making in all the sum of $430 5y 
tax, and the plaintiff, on demand, paid said tax, (excepting $31 50, which the 
assessors abated for over valuation of his personal estate,) to the collector to 
whom were committed the tax bills and the warrant prescribed by law, to collect 
the tax so assessed and levied upon the plaintiff's property, so valued as afore- 
said. The plaintiff, at the time of making said payment to said collector, made 
no protest against the payment of the same. 

In 12844, the plaintiff, for his proportion of the money voted to be raised that 
year, was assessed upon his personal estate, which was valued by the assessors 
of the town for that year, in their valuation of the estates of the inhabitants and 
others taxable, at $35,000, the sum of $280; upon his said four several estates, 
which were jointly valued by the assessors in a gross sum at $10,500, the sum 
of $84, and upon his poll &1 50, amounting in all to the sum of $365 50, 
which said tax, deducting $21 93, discount made by vote of the town upon all 
payments made in 30 days after issuing the tax bills by the collector, the plain- 
tiff paid, on demand, to the collector to whom were committed the tax bills and 
the warrant as aforesaid, to collect said tax so levied and assessed as aforesaid, 
upon the plaintiff ’s property, so valued as aforesaid, the plaintiff making, at the 
time of paying the same, (which was within said 30 days,) a protest that said 
tax was an illegal tax, and that he paid the same under duress, and not volun- 
tarily ; and that he should institute a suit to recover back the same. 

Upon this statement of facts, it is agreed that if it shall appear to the Court 
that the action cannot be maintained, the plaintiff shall become nonsuit, other- 
wise judgment for plaintiff. 

Hills for the Plaintitf; Lunt for the Defendants. 

The opinion of the Court was delivered by Suaw, C. J.” 

Although the amount involved in the decision of this case is small, it pre- 
sents a question of great importance to the people of Massachusetts. The case 
presented is this: The inhabitants of Newburyport voted to raise sums of 
money, in the manner provided by law, on the polls and estates of the inhab- 
itants, sufficient to maintain schools, for a longer time in each year, for both 
sexes, and for teaching higher branches of education than the Statute of the 
Commonwealth, in terms, requires. To his proportion of the taxes raised for 
these and other purposes the plaintiff was assessed, and he contends that this 
portion of the tax was illegal, because the town had no legal authority to raise 
money for these purposes; and, as the tax was entire, and this part inseparable 
from the residue, the whole is void, and he seeks to recover it back in this 
action. 

The claim made by the plaintiff in this action is founded upon the principle 
often decided in this Commonwealth, in a series of cases, of which Stetson v. 
Kempton may be considered as a leading one, that towns are corporations of 
limited powers; that they cannot vote and assess money upon the inhabitants 
for all purposes indiscriminately, but must be confined to the established powers 
of towns, as settled by positive enactinent, or by well-defined and ancient 
usage. This is undoubtedly a correct principle, and it is important to be ad- 
hered to, though it is not easy, in regard to all the powers of towns, to lay 
down, in the form of an exact definition, what objects are within, and what 
beyond, the scope of those powers. Should a new power be conferred on 4 
town for the first time, as, for instance, to construct and maintain an aqueduct, 
or other specific purpose, they must, no doubt, confine themselves to the limits 
of the power conferred. In general, the corporate powers of towns have origi- 
nated in this way: they have been required to provide for certain wants of the 
community, or to perform certain duties for the common benefit, such as 
making roads, relieving the poor, supporting schools, and the like, and then, 


¥ Wade, J., did not sit in this case. 
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21 years of age and upwards, (excepting paupers and persons 
yuder guardianship,) who has resided in the State one year, 
aud within the town, in which he may claim a right to vote, 
six months next preceding any meeting for the transaction of 
town affairs, and who shall have paid, by himself or his parent, 


either in express terms or by necessary implication, they are invested with 
all the powers necessary to the performance of such duties. 

The establishment of schools for the education, to some extent at least, of all 
the children of the whole people, is not the result of any recent enactment; it 
isnot the growth even of our present constitutional government, or the pro- 
vincial government which preceded it, but extends back two hundred years, to 
the early settlement of the colony. Indeed, the establishment of” popular 
schools is understood to have been one of the objects for which powers were 
conferred on certain associations of persons, living together in townships, ena- 
bling them to regulate and manage certain prudential concerns in which they 
have acommon interest. The question, therefore, does not depend upon the 
literal construction of certain clauses in the Revised Statutes, as if they were 
the first and only legal enactments on the subject; but, regarding them as the 
revision of a system of provisions, indicating a long course of policy of the 
government under all its forms, these Statutes, in pari materia, may justly be 
resorted to in ascertaining the true construction of a particular enactment. — 

Besides, we think that these and all similar enactments are to be considered 
under the strong light cast upon them by the just, and liberal, and enlightened 
views of the founders of our Commonwealth, in the State Constitution, chap- 
ter 5, section 2, as follows : — 

“Wisdom and knowledge, as well as virtue, diffused generally among the 
body of the people, being necessary to the preservation of their rights and lib- 
erties, and as these depend on spreading the opportunities and advantages of 
education in the various parts of the country, and among the different orders 
of the people, it shall be the duty of Legislatures and magistrates to cherish, 
ke., especially the University of Cambridge, public schools and grammar 
schools in the towns,”’ &c. 

Though this provision does not prescribe a precise practical rule, which is 
usually not within the purpose of a constitution, yet it does announce, in clear 
and energetic terms, the object of that constitution, to establish a free govern- 
ment sustained by an enlightened, intelligent,and educated people, that this 
should extend, as far as practicable, to all classes of the people ; and for this 
purpose it is made the duty of the Legislature, who make the laws, and of the 
magistrates who may expound them, to cherish the interests of literature, 
among other means, by Public Schools and Grammar Schools, in the towns. 

With these general views, let us now turn to the existing provisions of the 
Revised Statutes. 

By Rey. St. c. 15, § 12, it is provided that towns shall have power to grant 
and vote such sums of money as they shall judge necessary, for various pur- 
poses, the first of which is, ‘‘ for the support of town schools.” 

It is contended, on the part of the plaintiff, that, as this would give an indefi- 
nite power to towns, though no limit is annexed to it at the place where it is 
found, there must be a limit found in some other parts of the code ; and we are 
referred to several of the first sections of chap. 23. These, it is manifest, are 
all mandatory, prescribing what towns are compelled to do under the act. § 1 
requires a town having 50 families or householders, to have a school each year, 
equal in the aggregate to six months. § 2. One hundred families, 12 months. 
) 3. One hundred and fifty families, 18 months. § 4. Five hundred families, 
“4 months, together with a high school for all the inhabitants, not less than 
10 months in each year. These are required under penalty of a fine. Ib. § 60. 
Here, then, is the precise question. On the part of the plaintiff it is contended, 
that these sections, directing what are the smallest sums which towns must 
raise in order to save themselves from the penalties of the law, do also consti- 
tute a limit beyond which towns have no power to raise money for schools. 
This certainly is not the effect of the terms of these enactments ; and 
Whether, upon a just and correct exposition, this was the necessary or 
uatural implication from these provisions, must depend upon other parts 
ot the same chapter and other Statutes in pari materia, and the general 
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master or guardian, any state or county tax, which shall, with- 
in two years next preceding such meeting, have been assessed 
upon him in any town; and also, every citizen who shall be 
by law exempted from taxation, and who shall, in all other 
respects, be qualified as aforesaid, is a legally qualified voter 


policy indicated by the course of legislation, to determine the true intent and 
meaning of the Legislature in these enactments. The question is, whether the 
description of schools which towns shall be required to maintain, is a descrip- 
tion of schools, which alone towns, in their Corporate capacity, have power to 
support at the common expense. 

The affirmative of this proposition cannot be maintained, because it is incon- 
sistent with other provisions of the Revised Statutes, with previous and subse- 
quent legislation, and with a practice which has been so extensively adopted, 
both before and since the Revised Statutes, as to amount, in some measure, to 
a practical and contemporaneous legislative exposition of its true intent and 
meaning. It is inconsistent with the clause first above cited, c. 15, § 12, which 
provides that towns shall have power to raise money “ for the support of town 
schools.” It is, however, urged, that if this be construed to be an unlimited 
power, towns might raise money to support a medical, theological, or law school, 
or a military school. But this, we think, would not be a just conclusion. 
They are, still, to be town schools, and designed for the general education of 
all the people ; and what are understood by town schools must be determined 
by an honest application of the rules of good sense in ascertaining the meaning 
of these well-known terms, by long, and established, and approved usage, and 
the known policy of the Legislature. There is a clause in chap. 23, § 9, which, 
if it stood alone, would seem to give some countenance to the argument we 
are considering. The several towns are thereby authorized and directed, &c., 
to raise such suins for the support of the schools aforesaid, as they shall judge 
necessary. It is, however, to be considered, that this provision, as well as that 
inc. 15, § 12, are both affirmative. One gives the power in general terms ; the 
other gives a qualified power. They were both passed at the same time, and 
may well stand together. But it is not difficult to perceive how both these pro- 
visions came to be introduced. In revising the Statutes, the Commissioners 
undoubtedly took the former Statutes in the order in which they found them, 
and with such curtailment and modification as they thought useful, introduced 
them into their work. And probably, in preparing one provision, it was not 
always possible to recollect the terms of every other provision having some 
relation thereto, especially when they were found under different heads in the 
old Statutes. In chap. 15, the Commissioners were enumerating the powers 
of towns; they took the provision direct from Statute 1785, c. 75, § 7, which 
provides that “towns may grant and vote such sum of money as they shall 
judge necessary for the support of the ministry, schools,” &c. Here, by the 
Rey. St., the same power was given. But the provision secondly above cited, 
(Rey. St. c.23, § 9,) is taken nearly in terms from Statute 1826, c. 143, § 4, the 
Statute then in force for the general regulation of schools. If, then, it should 
be argued that it was the intention of the makers of Statute 1826 to limit and 
restrain the power of towns, as expressed in Statute 1785, c. 75, § 7, — an inten- 
tion which, we think, cannot be inferred from the terms of it, — it is a sufficient 
answer to say, that such intention was waived, and the former provision re- 
stored by being reinstated in terms in the Revised Statutes. 

There is one other clause in Rev. St. c. 23, from which it is attempted to sup- 
port the plaintiff's construction. It is §.6, which provides that any town con- 
taining less than five hundred families, may establish and maintain such a 
school as is first mentioned in the preceding section, for such time as they may 
think expedient. It is hence argued, that if towns have the power contended 
for, this section would be unnecessary. This would certainly seem to be 80. 
But such clauses are often inserted for greater caution, when the effect is, not 
to introduce a new law, but to remove doubts, and to give greater certainty to 
such provision. We do not, therefore, think that the implication arising from 
this clause can have much effect to control the other parts of the Statute. 

But the construction contended for seems to be inconsistent with the course 
of legislation on the subject. The laws made under the colonial and provin- 
cial governments were mandatory, and not restrictive. They required towns 
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upon all questions concerning town affairs; and, of course, 
upon all questions concerning schools and school committees. 
Rey. St. ch. 15, § 17; 11 Pick. 538. 

19. On the day appointed the voters assemble. The article 
in the warrant, relative to the raising of money for the support 


to go toacertain extent in maintaining schools; but they do not seem to be 
restrained from going further, either in terms or by implication. 
Without citing all the ancient Statutes, there is one of the Province laws, 
passed in 1765, which appears to me to have a considerable bearing on the 
question. The date shows that this act passed just as the troubles which pre- 
ceded the revolution were coming on, and it was probably the last act passed 
on the subject of schools, before the adoption of the Constitution. In order to 
understand the act which I am about to cite, it must be borne in mind that the 
territory of the State was divided into parishes, commonly in the law called 
precinets, and a town often consisted of ten or more precincts. It might happen, 
and probably often did so happen, that a town would consist, in part, of a 
village or seaport, compactly settled, whilst the residue of the town would be 
thinly settled by agricultural inhabitants, like Newbury or Charlestown, before 
they were divided, or as Plymouth now is. The compact portion would usually 
compose a parish, and would be better able to raise money for schools, and 
desirous of giving their children a better education, with a view to their being 
employed in trade or navigation, than the residue of the town could well afford. 
Such being the condition of the several towns, the act in question passed, (Anc. 
Ch. 666,) with a preamble setting forth that, —‘* Whereas, it may happen, that 
where towns or districts consist of several precincts, some of such precincts may 
be disposed to expend more for the instruction of children and youth in useful 
learning, within their own bounds, than, as parts of such towns or districts, they 
are by law held todo, &c. And, whereas, the encouragement of learning tends 
to the promotion of religion and good morals, and the establishment of liberty, 
civil and religious,’ &c. This last preamble was probably thrown in to intimate 
to the :nembers of parishes, that, though the support of public schools for general 
education was the proper concern of towns, yet that the purpose was not so 
alien to that of an institution for religious objects as it would seem to be, since 
the encouragement of learning, like the more direct means of public worship 
and religious instruction which are the object of a parochial institution, tends 
to the promotion of religion and good morals, and the security of civil and 
religious liberty. The Statute then goes on to enact, that the major part of 
the inhabitants may meet and vote to raise any sums for the building and re- 
par of schoolhouses, and the support of schools and schoolinasters, to be as- 
sessed and levied like other taxes. 

Here it is expressly provided that a part of the inhabitants of a town may, 
at their own option, by vote of a majority, levy and assess upon all that class of 
inhabitants who come within the description, such sum as they may agree 
upon, in order to establish better schools, than, as part of the town, they 
could have. Could it have been the intent of the Legislature to authorize a 
constituent part of a town to levy on themselves a larger amount than they are 
held by law to do, and yet that the whole body, if they had the ability, should 
be inhibited from exercising the same power? Several acts passed after the 
adoption of the Constitution, which did not essentially vary the law. I have 
already cited Stat. 1785, c. 75, § 7, authorizing towns to vote and assess money 
“for schools,” without limitation. The first direct act on the subject of schools, 
under the present Constitution, was Stat. 1789, c. 19. It was, like those that 
preceded it, mandatory and compulsive. This Statute, after requiring towns 
having 50, 100 and 150 householders, respectively, to have Common Schools 
for a term, in the aggregate, equal to six months for each 50 householders, 
requires towns of 200 householders to have a grammar schoolimaster, well in- 
structed in the Latin, Greek, and English languages, for 12 months, and Com- 
mon Schools for 12 months. No higher requisition, as an absolute duty, wes 
imposed on any town, although it should contain any number of hundreds or 
thousands of householders beyond two hundred. 

What is the just inference to be drawn from this state of the law? The. 
Statute of 1785 had already been passed, and was then in force, authorizing 
towns, in general teris and without restriction, to raise money for the support 
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of schools, comes up in its order for the consideration and ac- 
tion of the town. <A specific sum must be proposed, and any 
voter has a right to name the sum he wishes to have raised, 
If any other voter deems it either too high or too low, he may 
propose to modify the original proposition. The whole sub- 


of schools. May it not be fairly inferred as the intent of the Legislature, sim- 
ply to designate the lowest grade of schools, the support of which should ex- 
empt a town from the penalties of the law, leaving to the towns themselves, 
with the powers already conferred on them, to raise such further amount for the 
support of schools, according to their own views of their ability, as the num- 
bers to be taught, and the advance of improvement ineducation, might, in their 
judgment, require? The towns exceeding 200 families, being the more pop- 
ulous, would, in general, be the more prosperous and wealthy, and, after being 
required to keep a grammar school for instruction in the languages, and a 
given number of Common Schools, it might be well considered by the Legis- 
lature that such towns could safely be intrusted with the discretion of making 
a voluntary provision for such other schools as their wants might require. 

Various acts were passed from time to time, especially upon the subject of 
school districts, but no general revision of the whole law was made until the 
Statute of 1826, c. 143. This, like the former, required towns of 50, 100, and 
150 householders, respectively, to maintain Common Schools, for 6, 12, and 
ix months, and further required cities and towns of 500 householders to main- 
tain such Common Schools for a term, in the aggregate, equal to 24 months, 
and, in addition thereto, an English high school, and if it contain 4000 inhab- 
itants, they shall have an instructer in the Latin and Greek languages, history, 
rhetoric, and logic. These requisitions are enforced by penalties. But no greater 
requisition is made on towns having more than 500 householders and 4000 in- 
habitants. This act was passed at a time when there were many towns in the 
Commonwealth having more than 4000 inhabitants; it was in force till the 
adoption of the Revised Statutes, and its provisions were thereby substantially 
reénacted. Could it have been intended to restrain the populous and wealthy 
towns, however large and able, without regard to the number to_ be instructed, 
to the meagre provision of 24 months of Commmon Schools, and one Grammar 
School ? 

Some other acts making special provisions or slight alterations, in appropria- 
tion of the money required to be raised, seem to carry the implication, that, 
although the amount to be raised shall not be diminished, there is no restriction 
upon its enlargement. Statute 1423, c. 111, since repealed, provided that 
towns of 5000 inhabitants, at their option, instead of an instructer in languages, 
might have an English high school, or apply the whole of the money required 
to be raised for such school to the support of the district schools ; but it is with 
this proviso, that no town shall avail itself of any of the provisions of the act 
so as to diminish the time, during which towns are required by law to maintain 
public schools. 

Statute 1528, c. 122, makes a somewhat similar provision as to the appropri- 
ation of the money, but with the still more significant proviso, that such sum 
or sums shall not be less than the highest sum which has been raised by such 
town, within the four years last past. It carefully provides a minimum, and 
that not regulated by the requirements of the Statute, but by the previous con- 
duct of the town; but it indicates no maximum of the sum to be raised. 

Such being the state of the law when the Revised Statutes were passed, we 
think an argument of some weight may be drawn from the practical construc- 
tion put upon these enactments by the larger towns, — perhaps it may be safely 
said, by most of the towns of the Commonwealth. The sum required to be raised 
not being proportioned to the numbers to be educated, it must have been as 
manifest to towns as to the Legislature, that a provision quite adequate to the 
exigencies of one town, would be quite inadequate to those of another. And it 
is believed that the cities and larger towns have uniformly, and for years, raised 
more money than they could be required to raise by the provisions of the Stat- 
ute. And, as it cannot be presumed that they have purposely acted in violation 
of the law, they must have acted on the assumption, that, as the true construc- 
tion of the Statute, though they were bound to raise the sum for schools to the 
amount specified, they were not restrained from raising more. 
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ject of Public Education is thus thrown open. The liberal, 
the public-spirited, those who see in our public school system 
the great upholding principle of all our institutions, and the 
meaus of advancing the civilization of the race, — who see in 
it both the conservative and the progressive principle of soci- 
ety, — will advocate a generous appropriation. Others, actu- 
ated by opposite motives, will contend for a reduction of the 


We are aware that, as a general rule, practice under a Statute is not a very 
safe rule of exposition. An erroneous construction may have been hastily or 
carelessly adopted by one, been followed by others, and become, to a considera- 
ble extent, general. But when a particular provision of law, constituting part 
of a highly important and much cherished system of policy, was early passed, 
and received a practical construction, and was afterwards repeatedly reénacted 
in connection with other provisions, without alteration of its terms, the Legis- 
lature, knowing what construction has been put upon it, must be presumed to 
intend that it shall be understood and applied, as it had been long understood 
and applied, so that a practice, under such circuinstances, becomes a just eXpo- 
nent of the true meaning and object of the law. In connection with this view, 
it is proper to add, that provision was made by Statute 1525, c. 170, Statute 
126, c. 143, Statute 1838, c. 105, that full returns should be annually made by 
every town to the government, specifying the amount of money raised, the 
number of schools kept, the aggregate of time, number of pupils, &c. So that 
the manner in which the existing law was understood and executed, was well 
known to the Legislature. : 

There is one other consideration, leading to the same result, which deserves 
some notice. The course of policy seems to have been to encourage towns to 
liberal appropriations for the support of schools. But according to the argu- 
ment of the plaintiff, there would be no scope for liberality ; indeed, there 
would be no room on the part of towns for deliberation or choice. According 
to the argument, towns are compellable by law to raise a certain sum; by 
another provision of law, this sum is the measure and limit of the amount 
which the town has power to raise, and any tax for a larger sum would be ille- 
gal. By Statutes 1539, c. 56, and 1841, c. 17, provision is made for the distri- 
bution of the schoal fund. It is to be apportioned among towns according to 
the number of persons therein between the ages of four and sixteen ; but it is 
with this express restriction, that no such apportionment shall be made to any 
town which shall have failed to raise by taxation a sum equal at least to 81 25 
foreach person between the ages of four and sixteen years. Now, whether 
this would exceed or not the amount necessary to support the Common and 
Grammar Schools as required, it establishes a different rule, and may exceed 
it; indeed, in the larger towns, it must exceed it. Besides, the law, by the 
terms * at least $1 25,’’ implies that they may raise more. And it would be 
strange so to construe several laws, made in pari materia, that whilst one holds 
out a benefit to towns to aid and assist them in the great purpose of education, 
it cannot be enjoyed, because it would be a violation of another. 

On the whole, the Court are of opinion that the provision in the Revised 
Statutes, which provides the small amount of schooling which towns are 
compelled to provide for, under a penalty, is not a definition or limit of the 
Public Schools, which they have authority to provide for, by taxation ; but the 
provision is to be taken in connection with the broader power given to towns 
to grant and vote money, as they shall judge necessary, for the support of 
schools, and also with the whole course of policy and of legislation on the 
saine subject. This power is to be exercised in good faith for the support of 
town schools, as that term is well known and understood, for the common and 
general benefit, and not colorably for the promotion of other and different 
objects. In the agreed statement of facts, it appears to the Court, that the 
schools established by the town of Newburyport, though extending to instruc- 
tion in branches of knowledge beyond those required by the Statutes, were yet 
Town Schools, within the proper meaning of that term, provided for the benefit 
of all the inhabitants; that the taxes levied for the support of them, in com- 
non with other town charges, were not illegal; that the plaintiff, in paying 
his just proportion of them, was not illegally taxed, and cannot maintain his 


action to recover back the amount paid. ne : 
Plaintiff nonsuit. 
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grant to the lowest possible amount. On the one side, the 
duty of a people to educate its children ; their right to so much 
of the property of the community as is necessary for such an 
object; the relation of education, on the one hand, to crime 
and pauperism, to superstition and violence, and on the other, 
to individual dignity and happiness, to social prosperity and 
renown, to the ability of the people to read and interpret the 
Scriptures for themselves, and to learn more of the attributes 
of God from a study of his works ; —all these and every other 
consideration which legitimately appertains to the subject, may 
be adduced and expounded ; while all the arguments, and pre- 
texts, and sophistries, which cupidity, and narrow-mindedness, 
and an aristocratic feeling dare to set forth, may be advanced 
on the other. Every man who has a right to vote has a right 
to speak. When the discussion has closed, — which has some- 
times lasted for days, —the vote is takeu. The will of the 
majority decides the question. If exercised in good faith, 
there is no earthly tribunal that can reverse the decision. The 
vote is recorded. The amount is certified to the assessors, is 
levied upon the inhabitants, and collected from them in the 
same manner that all other town taxes are levied and collected. 
Rev. St. ch. 23, $ 9. 

Thus annually, in these primary meetings, the great vital 
principles on which society is organized are subject to be 
brought under review, in the presence of the whole people. 
The claims of the future upon the present, the duty of parents 
towards children, of ancestors to posterity, may be rehearsed 
or discussed anew, with every returning year. 

It is obvious, that, in a free government, the cause of Popu- 
Jar Education cannot advance without a corresponding ad- 
vancement of the people. Hence, he who would improve the 
schools must enlighten the public. The work is slow, like 
the uprising of a coralline rock from the bottom of the ocean ; 
but when it has once spread out its broad foundations and 
reached the surface, it will defy the tempests and billows of 
popular commotion; for nothing but some great catastrophe of 
nature can upheave or overwhelm it. 

When collected, the school money is deposited in the hands 
of the town treasurer. 

20. In all towns whose territory is divided into districts, an 
important question now arises, respecting the principles on 
which the money shall be apportioned among them. ‘The au- 
thority to apportion the money is vested exclusively in the 
towns. It is doubtful whether any other power, so important 
and so liable to abuse, has ever been conferred upon a muni- 
cipal corporation, without some right of appeal or redress, in 
case of mal-administration. 

The circumstances of the districts are exceedingly various. 
Some contain but half a dozen scholars; others as many hun- 
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dreds. Some have only a few small and poor farms ; in others, 
there is a concentration of wealth. Hence, in a town con- 
taining a dozen districts, it often happens that a majority of 
them pay but a small portion of the school tax, while the resi- 
due of itis principally derived from a few of the rest. It is 
obvious, therefore, that no specific rule can be devised for cases 
so various. ‘This is probably the reason why the law has sub- 
mitted all questions relative to the distribution of the school 
money among the districts, to the towns respectively. ‘The 
manner of distribution has been quite as various as the circum- 
stances Which the towns have had to consult. In some cases, 
where no striking inequalities existed in the condition of the 
districts, the money has been equally distributed among them. 
In other cases, one third, one half, two thirds, three fourths, or 
some other fractional part, has been divided equally among the 
districts, and the residue, according to the number of children 
they respectively contained, between the ages of 4 and 16 
years; or between the ages of 4 and 21. In some, the divis- 
ion has been made according to the number of heads of fami- 
lies in each district ; and, in others, according to the number 
of houses in each! Devices have been innumerable, and, for 
want of recognizing a natural standard, the most arbitrary ones 
have been adopted. Public attention had never been called to 
this subject, until the year 1844. In that year, the basis of 
distribution, adopted by the several towns in the State, was 
ascertained and published. (See Sth Annual Report of the 
Board of Education, pp. 79-97, and 7th volume Common 
School Journal, pp. 102-114.) There is reason to fear that, in 
many cases, an equitable principle of distribution has not been 
applied. The stronger districts, being able to outvote the 
weaker, have sometimes assigned to themselves the lion’s 
share. The principle of distribution advocated in that Report 
was, the bestowment of equal school privileges upon all the 
children in the town, whether they chanced to belong to a large 
district or to a small one, to a rich district or to a poor one. 

The amount and quality of education which a child should 
receive from the town of its nativity or residence, should not 
depend upon his being born or having his home on one side or 
the other of a school district boundary, arbitrarily drawn. ‘The 
republican and the Christian doctrine is, —the bestowment of 
equal privileges upon all, and then let the fortunes of each 
individual depend upon the use which he makes of the privi- 
leges bestowed. 

21. We have now arrived at a point in the order of proceed- 
ings, where the money for the current expenses of the schools 
has been voted by the town, collected, and deposited in the 
town treasury, and the principles which are to regulate its dis- 
tribution have been made known. But this money may not 
have been designed to cover all the expenses incident to the 
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support of the schools. In cases where the towns are dis- 
tricted, it is specifically restricted to the three items, — the 
wages and board of teachers, and fuel for the schools.  §¢. 
1846, ch. 223, $ 2. 

A suitable house must be provided, in which the school may 
be kept, and the house must be properly furnished for the con- 
venience of teacher and scholars. 

22. When a town is not divided into districts, the duty of 
erecting and furnishing schoolhouses must be performed by the 
town in its corporate capacity. Rev. St. ch. 23, $ 24, 

23. And even when a town chooses to divide itself into dis- 
tricts, it may still, in its corporate capacity, erect, own, and 
furnish all the schoolhouses, and retain the control over them. 
Rev. St. ch. 23, $$ 32, 28. 

24. When a town which has been districted wishes either 
to abolish its districts, or to resume its right of ownership and 
control over the schoolhouses, a convenient and equitable mode 
of proceeding is, for the town to cause an appraisement of the 
value of all the existing schoolhouses to be made, to levy a tax 
sufficient for the erection of new ones, in all the districts, and 
then to remit to the tax-payers of each of the districts a pro- 
portion of the tax equal to the value of its house. In this 
way, all the houses become the common property of the town, 
and if any district has just provided itself with a suitable build- 
ing, it is exempted from a further assessment; it pays its tax 
by surrendering its house. 

[To be continued.] 





SCHOOL BOOKS. 


Jenks, Palmer, § Co., Washington Street, Boston, have for sale, 


Worcester’s Sertes oF SpPeLLing anp Reapina Books, 
including 


A Primer of the English Language ; 

A Second Book for Reading and Spelling ; 

An [Introduction to the Third Book for Reading and Spelling ; 

A Third Book for Reading and Spelling, with simple Rules 
and Instructions for avoiding Common Errors. 

A Fourth Book for Reading, with Rules and Instructions. 


Note. ‘These Reading Books, (except the Primer,) have been enlarged and improved 
by the addition of a course of Exercises on Enunciation, Articulation, and Pronunciation, 
Inflection, Emphasis, Pauses, &c., with Rules and Examples, by William Russell ; mak- 
ing these Reeders as perfect as any series now before the public. 


—_— 











I> All Communications, Newspapers, and Periodicals, for 
the Editor, to be addressed to West Newton, Mass. 














Tue Common Scnoor Journat is published semi-monthly, by Witt1am B. 


Fow te, No. 1384 Washington Street, up stairs, (opposite School Street,) Boston. 


Horace Masn, Editor. Price, One Dollar a year, payable in advance. ] 





4rd aeration 


Mee eee 


7 a RES aE 





